· NAIOP Ohio’s Impact on Current Legislative Initiatives

H.B. 482-Brownfield and Urban Redevelopment Tax Incentives Clarification

NAIOP Ohio proactively identified a problem faced by many developers who undertake redevelopment projects while using Community Reinvestment Area or brownfield redevelopment tax incentive programs.  Both programs provide real property tax exemptions based on the increased value of property; however, the sections of the Ohio Revised Code setting forth the process for determining the tax-exempt value are ambiguous, which has led to inconsistency in the practical application of the programs.  In a number of cases, this has led to property owners not securing real property tax exemptions to which they should have been entitled.  
NAIOP Ohio drafted statutory language to clarify these exemptions and to give property owners recourse to ensure that values are allocated appropriately among taxable portions of value and exempt portions of value.  This language has been introduced by Representative Dever (R – Cincinnati) and is in the House Ways and Means Committee.  After meeting with committee members, it was recommended that this language be amended into H.B. 473.  H.B. 473 is a tax policy bill which is expected to move quickly though the House and Senate.   

Steps Remaining:

· After H.B. 482 is amended into H.B. 473, the bill will be voted out of House Ways and Means committee and will come before the full House for a floor vote.  

· Because H.B. 473 is a broad tax policy bill, it is likely that there will be additional changes made while it is in committee in the Senate.  Therefore, after the bill has been referred to a committee, NAIOP Ohio’s efforts to educate members on the merits of our language will begin, while ensuring that the key provisions are not removed from the bill.

· After the bill passes the Senate, the House must concur on any changes made before the bill may be sent to the Governor’s desk for his signature.  

· The bill will become effective 90 days after the Governor signs it. 
SB 235-Site Readiness for Community Prosperity

Senators Coley and Beagle recently introduced legislation which would freeze the valuation of a parcel while it is prepared for commercial or industrial activity.  The property value will remain frozen while construction is carried on, and will end when a certificate of occupancy is issued.  Some local chambers and interested parties have opposed this bill because local governments will not receive the benefit of the increased property value while work is being completed on the site.  As a compromise, the senators proposed creating a cap on the amount of time that a property’s value could be frozen.  NAIOP Ohio provided the senators with evidence of projects around Ohio and examples of why a longer cap is necessary to complete many projects.  After much debate, the senators chose to amend the bill to include a ten year cap rather than the three year cap desired by those opposed to the legislation.  Given the strong voices in support of a three year cap, this is a big win for developers.  The bill now faces a tough battle in the House as it is anticipated that the interested parties who did not support the legislation in the Senate will continue their opposition in the House.  

Steps Remaining:

· Once S.B. 235 is referred to committee in the House, NAIOP Ohio will begin reaching out to committee members to express support for this measure, and discuss why it would have a positive impact on the state.  NAIOP Ohio will face a tough battle against the interested parties in the House but is ready to coordinate efforts with other proponents of the bill.  

· It is unlikely that we will see significant action until after the elections in November. 

· We are hopeful that this bill will pass during the 2016 lame duck session.  

S.B. 257-Modernizing Ohio’s Real Property Law

Ohio’s current curative statute, R.C. 5301.07 was passed over 55 years ago, and has not been modified since. Pursuant to the current statue, when an instrument is of record for 21 years, the instrument is presumed valid despite errors and defects. Unfortunately, the current statute is out of line with curative statutes throughout the country, and is rarely applied to uphold the validity of instruments of record due to its extended cure period. The next closest state has a 10 year cure period. This outdated language has resulted in cumbersome transactions and unwarranted litigation involving Ohio real property instruments. Senate Bill 257 would amend R.C. 5301.07, and modernize Ohio’s real property law to promote the validity of recorded documents and the marketability of title, which is good for the real estate industry in Ohio.

Senate Bill 257 proposes to amend R.C. 5301.07 to provide that when a real property instrument has been of record for four years, certain defects will be deemed cured. The median cure period, even including Ohio (at 21 years), is two years. The nationwide average cure period is 3.87 years. Changing Ohio’s value from the current 21 year period to the proposed four year period would reduce the nationwide average to 3.48 years, and bring Ohio into line other states around the county.  
The proposed amendments to R.C. 5301.07 contain three primary objectives:

· Reinforce the presumption of validity of instruments of record as between the parties to instruments.
· Reduce the time period for curing certain defects in instruments to four years. 

· Afford constructive notice to the world of the contents of instruments of record. 

The presumption of validity is set forth in Section A of the proposed bill, and recognizes that an instrument is binding and effective on a person that signed the instrument with acknowledgment of the person’s signature. Section B is largely derived from the current version of R.C. 5301.07, but adds a four year cure period.  Section C follows an increasing number of states that afford constructive notice of recorded instruments to third parties, despite certain defects.

Steps Remaining: 

· S.B. 257 passed the Senate unanimously on May 17.
· The bill will be taken up in the House during the lame duck session in November and December of this year.
· As in the senate, NAIOP Ohio will support the Ohio Bar Association in their efforts to pass this legislation. 
H.B. 12-Proposal to Allow Property Owners to Opt Out of TIF Incentive Districts

Under H.B. 12, property owners in certain circumstances would be provided with an opportunity to opt out of tax-increment financing (“TIF”) incentive districts.  H.B. 12 would allow property owners to opt out of TIF incentive districts if their parcels are not wholly within an overlay area of not more than 300 acres that is a square, or that is a rectangle having two longer sides that are not more than twice the length of the shorter sides, that the legislative authority delineates on a map of a proposed TIF incentive district.  H.B. 12 does not impact “project/parcel” TIFs, which are the primary types of TIF used for non-residential projects, “urban redevelopment” TIFs or other types of TIFs.

NAIOP Ohio believes it is not appropriate for the Ohio General Assembly to restrict the use of TIF by allowing property owners to opt out of TIFs. Tax-increment financing is one of the most important tools that local governments have for financing public infrastructure improvements, and local governments should be provided with the authority to work with property owners, developers and others to finance infrastructure improvements in the most efficient manner possible.  Property owners already have sufficient protections under current TIF law. For example, for TIF incentive districts for which the political subdivision intends to file TIF exemption applications on behalf of property owners, property owners must receive written notice thirty days before a public hearing, which must itself be thirty days before the local legislation is approved. Moreover, in cases in which political subdivisions file TIF exemption applications, the TIF exemption is subordinate to any other exemption that may apply to the property, such as exemptions for charities, educational institutions and religious institutions. Finally, property owners pay the same amount when their parcels are subject to TIF as they would pay in property taxes if their parcels are not subject to TIF. 

Steps Remaining:

· After languishing in committee for 18 months, H.B. 12 passed the House by a vote of 65-22. 

· While this bill does not directly impact developers, NAIOP Ohio is committed to opposing this measure in the Senate due to the slippery slope that it could create regarding opting out of TIFs.  

· NAIOP Ohio will develop a strategy to advocate against passage of H.B. 12 in the Senate.  

· The Legislature is on break largely until the November election, allowing ample time to formulate a strategy against this bill during the lame duck session.

· NAIOP Ohio’s Impact on Current Regulatory Reforms

NAIOP Ohio has been an active participant in the numerous regulatory reform initiatives being pursued by the current administration, particularly focused on matters being considered by the Ohio EPA.  NAIOP Ohio enjoys a very open and active relationship with regulatory administrators and, in addition to participating in numerous public hearings, is regularly invited to meet with agency leaders to discuss specific regulatory proposals.  Substantial specific language offered by NAIOP Ohio has found its way into new rulemaking and policy changes. 
Ohio 401 Water Quality Certification

When it is necessary to fill in or otherwise impact streams or wetlands in connection with a project, permits are often required from the United States Army Corps of Engineers (“Corps”) and the Ohio Environmental Protection Agency (“Ohio EPA”).  Projects with significant impacts often require both a Clean Water Act Section 404 Permit from the Corps and a Section 401 Water Quality Certification from the Ohio EPA.  Projects with minimal impacts to streams and/or wetlands are, however, often eligible for coverage under a general permit known as a Nationwide Permit.  

Typically, Nationwide Permits are reissued by the Corps every five years.  When that occurs, the Ohio EPA issues a corresponding Section 401 Water Quality Certification for the Nationwide Permit program.  

The Nationwide Permits were last reissued by the Corps in March of 2012. The Ohio EPA issued a corresponding Section 401 Water Quality Certification at that time as well.  When the Ohio EPA issued its last Section 401 Water Quality Certification for the Nationwide Permit program it contained certain terms and conditions that were more stringent than the Nationwide Permits that were issued by the Corps. As a result, it has become evident that there are certain types of projects that are eligible for Nationwide Permit coverage at the Corps level but are ineligible for Nationwide Permit coverage at the Ohio level. In such situations, permit applicants have been able to obtain Nationwide Permit coverage from the Corps, but have had to obtain “individual” Section 401 Water Quality Certification for their projects from the Ohio EPA. This has caused a great deal of delay with respect to the permitting of certain types of projects in Ohio.

Therefore, while the Nationwide Permits are not scheduled for reissuance until 2017, the Ohio EPA has recently proposed to modify its Ohio Section 401 Water Quality Certification for the Nationwide Permit program in order to remove some of the inconsistencies that currently exist between the Nationwide Permits at the Corps and Ohio EPA levels. In connection with that effort, the Ohio EPA has held two stakeholder forms in order to obtain input regarding the modification of the Ohio Section 401 Water Quality Certification for the Nationwide Permit program.

While the Ohio EPA’s goal of streamlining the Nationwide Permit process is certainly a good one, the agency’s current proposal represents a significant shift in the manner in which the Nationwide Permit program would be implemented in Ohio. Specifically, under the Ohio EPA’s current proposal, the State of Ohio would be divided into three different coverage eligibility areas based on the quality of the streams within the watersheds in the coverage areas:  

· An area that would be automatically eligible for Nationwide Permit coverage (comprising approximately 63% of the State of Ohio).
· An area that would be ineligible for Nationwide Permit coverage (comprising approximately 18% of the State of Ohio).
· An area that would be possibly eligible for Nationwide Permit coverage (comprising approximately 19% of the State of Ohio).
Unfortunately, the net result of the Ohio EPA’s current proposal makes almost 40% of the State of Ohio possibly ineligible or ineligible for coverage under the Nationwide Permit program.  This reflects a dramatic shift in the manner in which the Nationwide Permit program is currently implemented in Ohio.  Moreover, such an approach could have a significantly negative impact on the ability to permit projects of various types in the future, whether the projects are residential, commercial, industrial, or of some other nature.  

For the foregoing reasons, various trade associations, including NAIOP, submitted comment letters to the Ohio EPA in order to express their concerns with respect to the agency’s latest proposal to modify the Ohio Section 401 Water Quality Certification for the Nationwide Permit program.  At this point, however, the Ohio EPA has not yet indicated what, if any, modifications it intends to make to the proposed modification to the Section 401 Water Quality Certification as a result of the public comments that were submitted.

Notwithstanding the foregoing, the trade associations remain committed to working with the Ohio EPA in order to develop appropriate and necessary modifications to the Ohio Section 401 Water Quality Certification for the Nationwide Permit program.  Until such time as NAIOP Ohio is able to assess whether the Ohio EPA has adequately addressed the comments that were submitted to the agency, NAIOP Ohio will continue to urge Ohio’s legislators to oppose the Ohio EPA’s proposal to modify the Section 401 Water Quality Certification for the Nationwide Permit program as previously drafted.  

Steps Remaining:
· Await the release of the Ohio EPA’s modifications of the 401 Water Quality Certification for the Nationwide Permit program.

· The annual renewal for the Nationwide Permit program is in 2017; therefore, if any of the modifications present problems, NAIOP Ohio can coordinate with key players in the industry to advocate for better suited rules.  

· NAIOP Ohio’s Impact on Current Public Policy Debate

Ohio Historic Preservation Tax Credit
During the 2015 budget debate, the Senate proposed to impose a moratorium on the Historic Rehabilitation Tax Credit, denying the issuance of tax credit certificates beginning July 1, 2015, and shifting to a grant program beginning fiscal year 2018. The change would have prevented projects that had already been awarded tax credits from receiving their credit certificate if the project was not completed by July 1, 2015, thus jeopardizing project financing.

NAIOP Ohio responded swiftly once it learned of this last minute insertion into the Senate budget bill by orchestrating a call and letter writing campaign that included many other statewide organizations that shared concern over the proposal.  Responding to the overwhelming response, the Senate removed the moratorium and grant provisions.  
The issue was ultimately placed in the hands of the 2020 Tax Policy Study Committee to review the Ohio Historic Preservation Tax Credit and recommend ways to make it more efficient.  NAIOP Ohio has been actively engaged with another statewide organization in coordinating efforts of the various stakeholder organizations, providing supporting case studies and testimony. The testimony has highlighted many successfully completed projects, the returns to the state, and the cost-benefit analysis of the program.  Several witnesses noted the highly competitive nature of the program while discussing the benefits it brings to communities of all sizes around the state.  

The Ohio Historic Preservation Tax Credit Program provides tax credits for the rehabilitation of Ohio’s historic buildings. This program provides a 25% tax credit to owners for the rehabilitation expense of historically designated buildings. This credit can also be combined with a 20% federal historic tax credit to provide additional leverage for rehabilitating historic buildings.

In addition to being treasured pieces of our heritage, these buildings are economic development engines for communities and main streets throughout our great state. The rehabilitation of these buildings creates jobs, leverages private investment, strengthens our historic assets, and attracts emerging businesses.

Since its inception, more than 200 projects approved for the Ohio Historic Preservation Tax Credit have generated a projected $2.5 billion in private investment and created more than 30,000 jobs. The demonstrated return on investment of this program is $6.72 for every $1.00 of State credit.

In 2014, $79 million of tax credits were awarded out of a requested $260.9 million, which highlights the need for continuation and enhancement of the program. 

NAIOP Ohio supports the continuation and enhancement of the Ohio Historic Preservation Tax Credit Program. NAIOP Ohio opposes converting the program into a grant program that is subject to appropriation because the current program is extremely efficient, attracts tax credit investors from throughout the United States into Ohio that partner with Ohio developers to rehabilitate historic buildings, and is well-understood and predictable. The Ohio Historic Preservation Tax Credit program will continue to benefit Ohio by:

KEEPING OHIO COMPETITIVE: Ohio is one of 35 states to offer a state historic tax credit. This coupled with the fact that Ohio has 3,800 properties listed on the National Register of Historic Places, which is the 3rd most nationally, indicates the need for this credit to allow Ohio to remain competitive.

JOB CREATION: This program has shown to create jobs and will continue to do so if it continues to receive support. 

PRIVATE INVESTMENT: Federal and State historic credits attract investment from taxpayers that are able to utilize the credits. In today’s world in which credit availability is scarce, programs such as this provide leverage needed to allow real estate development to continue.

RETURN ON INVESTMENT: As reported in the economic impact study prepared by Cleveland State University’s Maxine Goodman Levin College of Urban Affairs, the transformation of debilitated and often vacant properties into economic development assets is projected to provide the state nearly $10 billion in economic impact over the 2007 – 2025 time period and create over 6,900 jobs. The report specifically provided that:

· For every $1 of OHPTC Program investment, the 111 redevelopment projects will generate $40.58 in total construction and operating impact to the Ohio economy.

· For every $1 in OHPTC investment in the redevelopment of the 111 historic buildings will leverage $8.24 in construction spending from 2007–2013. In addition, nearly 83 construction jobs were created per $1 million awarded in Ohio Historic Preservation Tax Credits.

· For every $1 in OHPTC investment in the redevelopment of the 111 historic buildings will leverage $32.33 in operating benefits from 2010–2025. In addition, over 298.8 jobs in operations were created per $1 million awarded in Ohio Historic Preservation Tax Credits.
Steps Remaining:
· Continue to participate in the public discussions undertaken by 2020 Committee and lobby committee members and legislators.

· Assist in shaping the recommendation that is to be issued by the 2020 Committee in October 2016.

· Continue efforts as needed to assure legislative outcome retains the program.
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